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MISCELLANY. 



Annual Meeting of the Virginia State Bar Association. — Notwith- 
standing the proverbial silence of law amid the clash of arms, the tenth annual 
meeting of the Virginia State Bar Association, held at Old Point on the 5th, 
6th and 7th of July, was largely attended and highly successful. The action of 
the Executive Committee in selecting the Chamberlin was fully justified by the 
courteous endeavors of the management of that famous hostelry to leave nothing 
undone which could minister to the ease and comfort of the members of the asso- 
ciation. All sections of the State were well represented, Bichmond, as is usual, 
furnishing the largest quota. 

Mr. Win. B. Pettit, of Fluvanna, the President, has been a well-known figure 
at the meetings of the association for many years, and has always been the leader 
of the defence of the common law system of pleading and of the opposition to 
the Code practice in the numerous discussions of that question which have from 
time to time agitated the Bar Association. Former presidents of the association, 
notably the late Judge William J. Bobertson and Mr. John Randolph Tucker, 
have devoted their annual addresses to urging the cause of law reform. It was 
natural, therefore, to hear in the presidential address of Mr. Pettit a vigorous 
and able argument in behalf of the existing system of Virginia pleading and 
practice. His address was original in its matter, couched in his usual clear and 
incisive style, and flavored throughout with that caustic wit which his opponents 
have long since learned to dread. In its course he especially commented upon 
the gingerly application by the courts of the statutes of jeofails, and suggested 
that if they were interpreted and applied in a more liberal spirit there would be 
little room for faultfinding with our present system of pleading. 

The report of the Secretary and Treasurer shows an increase in membership, 
and a larger balance of cash on hand than at the beginning of any previous year. 

Col. Jno. J. Williams, of Winchester, at the evening session read a paper en- 
titled "Some Modern Instances of a Wise Saw," which "wise saw" was an- 
nounced by him to be the maxim sic utere tuo ut alienum non taedas. His paper 
consisted of an entertaining collection of illustrations of the application of this 
principle to cases involving various conditions. 

On Wednesday morning, Mr. Beverly T. Crump, of Richmond, read an inter- 
esting and learned paper in which he traced the origin and evolution of the office 
of guardian ad litem, and Mr. John Stewart Bryan, of Bichmond, presented the 
report of the committee on Library and Legal Literature, prepared by him. This 
report deals with the early legislation of Virginia, displays much research and 
literary skill, and is a valuable permanent addition to the archives of the associa- 
tion. 

During this morning' s session a spicy debate arose upon a proposition that the 
association recommend that the judges of the State wear robes when upon the 
bench. The recommendation was subsequently limited to the Court of Appeals, 
and was finally adopted, after a lively discussion, by one vote. 

At the evening session memorials were read of three distinguished lawyers, 
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dead during the past year, who had been presidents of the association — Win. J. 
Robertson, Waller R. Staples and R. G. H. Kean. 

Senator Hoar, of Massachusetts, who delivered the annual address, arrived only 
on Thursday morning, and consequently met personally few of the members of 
the bar. Mr. Hoar followed great predecessors, and measured by the high standard 
of intellectual effort set by men such as James C. Carter, Woodrow Wilson and 
other great lawyers and publicists who have appeared before the association dur- 
ing its ten years of existence, he responded well to its exacting requirements. 
Senator Hoar began his address with an exquisitely graceful allusion to the close- 
ness of the ties which bound Massachusetts and Virginia in the early days of the 
Republic, referring specially to the generous munificence of Virginia to Massa- 
chusetts when the port of Boston was closed. Having thus established a perfect 
entente cordiale with his audience, the distinguished Senator , proceeded to the dis- 
cussion of his theme, which he developed and applied in a manner which leaves 
no room for criticism. He had come, he said, to speak of the duty of the 
American lawyer to persuade the American people to submit all their grievances 
to the arbitrament of law; if the law be right to enforce it, if it be wrong to 
change it. Referring to the important part hitherto taken by the bar in the pub- 
lic affairs of this country and the public duties which yet await its members, he 
urged his hearers to specially remember it as the most important of our duties to 
inculcate obedience to the mandate of the courts. He concluded with a magnifi- 
cent peroration, in which he declared that the future life and glory of this country 
and the permanence of its free institutions depend above all upon the sentiment 
of obedience to law which it is the function of our profession to inculcate. 

The Hon. John Goode, of Bedford City, was elected President for the ensuing 
year. W. P. McRae. 

Applicants Who Passed the Bar Examination at Wytheville, July, 
1898.— C. Q. Counts, Coeburn, Va. ; Thomas Henry Harman, Burk's Ford, Va. ; 
H. A. Brinkley, Portsmouth, Va. ; Charles T. Kilgore, Wise, Va. ; W. Parry 
Jolliffe, Buchanan, Va. ; Edwin Cabell Palmer (B. L. Wash. & Lee Univ.), Fitz- 
hugh, Va. ; David McKinney Hammat (B. L. Wash. & Lee Univ.), Williams- 
town, W. Va. ; Thompson Crockett Bowen (B. L. Wash. & Lee Univ.), Knob, 
Va. ; J. C. Slicer (B. L. Wash. & Lee Univ.), Richmond, Va. ; J. J. Davies, 
Manassas, Va. ; Luther Dawson (B. L. Rich. Coll.), Richmond, Va. ; Alexander 
Stuart Gibson, Richmond, Va. ; J. Kent Rawley (B. L. Rich. Coll.), Richmond, 
Va.; H. S. Rucker (B. L. Wash. & Lee Univ.), Buena Vista, Va. ; Samuel E. 
Carter (B. L. Univ. of Va.), Richmond, Va. ; C. W. Waddy ( B. L. Wash. & 
Lee Univ.), Buena Vista, Va. ; Albert W. Webb (B. L. Wash. & Lee Univ.), 
Vienna, Md. ; H. W. Anderson (B. L. Wash. & Lee Univ.), Richmond, Va. ; 
TheodoreS. Garnett, Jr. (B. L. Univ. of Va.), Norfolk, Va. 



The Virginia State Bab Association. — The membership of the Virginia 
State Bitr Association now numbers 497, with 68 counties represented. This num- 
ber includes 34 new members elected at the recent annual meeting. 

We make the fellowing extract from Secretary Massie's report, and commend 
it to the earnest consideration of those of our legal friends who are not members 
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of the Association — and especially to the progressive lawyers of the thirty and 
more counties not represented in the Association : 

" I cannot close this report without calling attention to the duty resting upon 
each one of us to enlarge the membership and extend the influence of our Asso- 
ciation. There is no community in Virginia in which the Bar Association does 
not occupy a prominent place, and this Association ought to receive the vigorous 
support of every reputable lawyer in the State. Our growth has been steady, and 
we can say without boasting, that we have the foremost members of the bar in our 
ranks, but our membership which extends through 68 counties and all the cities of 
the State, should be enlarged to embrace every county in the Commonwealth." 

With respect to the powers and duties of the Association to institute disbarment 
proceedings in proper cases, the Executive Committee reported as follows : 

" At the last meeting of the Association a resolution was adopted instructing 
the Executive Committee to ask of the legislature an amendment to the second 
section of the charter of the Association, striking out, in the clause which autho- 
rizes the Association to take proceedings to disbar, or otherwise punish, unworthy 
members of the profession, the words, 'provided that the party so proceeded against 
shall be a member of this corporation.' 

"The Committee take pleasure in announcing that such an amendment was se- 
cured from the last session of the legislature. It will now be the province of the 
Association, should it deem it proper so to do, to take steps against any attomey- 
at-law who may be reported for unprofessional conduct. It is a question whether 
for the good of the Association and the profession at large, any duty could be 
more obligatory." 

We hope the Committee meant to say, in the last sentence quoted, " there can 
be no question" whether, for the good of the profession, any duty could be more 
obligatory, than the disbarment of unworthy and disgraced attorneys. 

In response to this suggestion the following resolution was adopted: "It shall 
be the duty of any member or members of this Association, upon the request of 
the Chairman of the Executive Committee or the Chairman of the Committee on 
Grievances, to prosecute any case of professional misconduct occurring in his or 
their circuit, without compensation, though his or their expenses shall be paid 
out of the treasury of the Association." 



Appointing Executor's Successor by Will. — A decision of more than ordi- 
nary importance in the law of wills, is the late case of Kinney v. Keplinger, 172 
111. 449, reversing 71 111. App. 34, decided by the Third District Appellate Court. 

The will under consideration in that case provided that in case of the death of 
the named executrix, or her inability to act, the named successor should act. The 
executrix, the widow of the testator, survived him, and upon her death an ad- 
ministrator de bonis non was appointed by the court over her estate. The County 
Court, upon the death of the widow, construed the will of her husband to direct 
the appointment of the named executrix as successor, and the Supreme Court 
held this to be a correct construction of that instrument. " It was entirely com- 
petent," said the court, " for the testator to empower his wife to act an his execu- 
trix during her lifetime, and to select a successor to discharge the duties, which 
under the will could not be performed during the lifetime of the executrix." 

The court, after citing Williams on Executors, Vol. 1, pp. 288, 289 (9th ed. ); 
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Lomax on Executors, Vol. 1, p. 172, and Bedfield on Wills, Vol. 3, p. 72, also 
cited Hartnett v. Wandell, 60 N. Y. 346, where it was said that executors may be 
appointed with separate functions, or to succeed each other in the event that 
those first named shall die, become incapacitated, or are unwilling longer to serve; 
that two persons may be appointed to act for a definite period or during the mi- 
nority, or during the absence from the country of one appointed executor. 

It has always been the rule that the administrator of a deceased executor does 
not succeed to the estate of the deceased executor's testator, and the common law 
rule that a sole executor may transmit to his successor the administration of the 
estate of his testator, has no application to a case where the original testator desig- 
nated in his will a. person to succeed as executor in case of the death of the per- 
son named to execute the will. 

It was therefore held that a succeeding executor could invoke the aid of every 
remedy provided by law to enable him to possess himself of any goods, chattels, 
moneys, effects, etc., to which he was entitled by virtue of his authority as ex- 
ecutor; and that the provisions of sections 81 and 82 of the act on "Adminis- 
tration" grant power to enforce an order that the administrator surrender any 
property in his hands belonging to the estate of the testator, to the succeeding 
executor. — Nat. Corp. Reporter. 

The Negotiable Instruments Law. — We are permitted to publish the sub- 
joined correspondence, which is self-explanatory. While the distinction taken 
by Mr. Crawford between the New York statute and the Virginia statute is not 
clear, we agree with him and with Mr. Smith in their construction of the Virginia 
statute. The New York act has embodied in it the provision that "this chapter 
shall take effect on the first day of October, 1897 ; " the Virginia act contains no 
provision as to when it is to go into effect, and is therefore governed by the general 
statute (Virginia Code, section 4) making all statutes operative on July 1 next 
succeeding their passage, where no other date is prescribed. It is not perceived 
that there is any material difference between the two acts — certainly not sufficient to 
warrant the conclusion that the New York statute operates on paper made in the 
interval between the date of passage and the date when the law becomes operative, 
but maturing after the date prescribed for its operation, while the Virginia act has 
no effect on such paper. 

If the Negotiable Instruments Law, as adopted in Virginia, should be construed 
as cutting off grace from paper made after its passage and before July 1, 1898, and 
maturing after the latter date, the act by thus affecting contracts already made 
before July 1, 1898, would be really operative from its passage. And so, if this 
construction be adopted, a promissory note not containing negotiable words, but 
payable at a bank, etc., under our former statute, and made after the passage of 
the act, if maturing after July 1, would not be negotiable after July 1, because of 
the absence of negotiable words required by the new law. Probably no one would 
contend for such a proposition. 

Another argument in favor of the conclusion that no paper made before July 1 
is affected by the Virginia act — suggested to us in a communication on this sub- 
ject by Messrs. Harrison & Long of the Lynchburg bar — is that if any paper 
made after the passage of the act and prior to July 1 is affected by the act, then 
all such paper is so affected. Hence paper made after the passage of the act, but 
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maturing before July 1, would likewise be governed by the act— and the latter 
would be in effect for all purposes from the date of its passage. That the legis- 
lature intended so radical a statute to go into operation at once, without an express 
provision to that effect, and in the face of section 4 of the Code, is scarcely within 
the bounds of probability. 

Alexandria, Va., May 11, 1898. 
John J. Crawford, Esq., 

SO Broad Street, New York. 

Dear Sir: — I take the liberty of addressing you as the author of the Negotia- 
ble Instruments Acts. Its provisions have recently been enacted into a statute in 
this State. Your construction will be entitled to, and have great weight in the 
interpretation of the law. If you feel at liberty to give me your views upon the 
point to be suggested, without compensation, they will be gladly received; other- 
wise, please do not feel obliged to answer this communication. 

The question is, as to the status of negotiable instruments with reference to 
days of grace, executed after March 3d, 1898, the date of the approval of the 
act, and before July 1, 1898, the day when the statute takes effect. I have be- 
fore me the book entitled "Crawford's Annotated Negotiable Instruments Law," 
published by Baker, Voorhis & Company, 1897, and have read carefully your 
note to section 6, Article 1, page 7, of that book. The statute as passed in this 
State does not specify when it shall go into effect, and is governed by a general 
provision, which is expressed in section 4 of the Code of 1887, thus: " Section 4 — 
Commencement of Statutes — Every act of Assembly shall commence and be in 
force upon and after the first day of July next succeeding the day it becomes a 
law, unless another day for the commencement thereof be particularly mentioned 
in the act itself, or be otherwise expressly provided ; and the day on which every 
act becomes a law shall be noted in the publication next after the title thereof." 

I am inclined to the opinion that all negotiable instruments executed prior to 
July 1st, 1898, will be entitled to grace. See A. & E. Encyclopedia of Law, 
Vol. 23, p. 217 et seq. and notes. 

I quote from the text, p. 217: "A statute passed to take effect at a future day 
must be understood as speaking from the time it goes into operation, and not from 
the time of passage." 

It is true the act contains this provision: " Section 195. The provisions of this 
act do not apply to negotiable instruments made and delivered prior to the pass- 
age hereof," but under the operation of the general statute before referred to, 
this, with the rest of the statute, does not go into effect until July 1st. Again, 
would not the courts construe this section as relating to the date when the statute 
becomes operative, and not to the date of its actual passage ? 

I hope you will excuse this trespass upon your time and patience. The ques- 
tion is one of practical importance. Yours very respectfully, 

(Signed) Francis L. Smith. 

New York, June 1, 1898. 
Francis L. Smith, Esq., 

Alexandria, Va. 
Dear Sir: — Yours of the 11th ultimo was duly received, and I must apologize 
for the delay to answer, which has been caused by press of other matters. 

It appears to me that your construction of the Virginia act is correct, viz.: that 
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it does not apply to any instruments made and delivered prior to July 1, 1898. 
There is nothing in the act to take it out of the operation of the general statute 
fixing the time when laws are to go into effect. I do not think that any contrary 
intention can be inferred from the language "prior to the passage hereof," espe- 
cially in view of the history of the act. 

The New York act contains an additional section, as follows: "This chapter 
shall take effect on the first day of October, eighteen hundred and ninety-seven," 
and the view expressed in my edition of the act is based upon a consideration of 
both sections together. I have explained this more fully in an address made be- 
fore the New York Bankers' Association, of which I take the liberty of inclosing 
a copy. Very truly yours, 

(Signed) John J. Crawford. 



The National Bankruptcy Act. — We publish below a brief abstract of some 
of the more important provisions of the National Bankrupt Law, in effect from 
July 1, 1898. Our abstract is confined rather to those provisions of substantive 
law than to those relating to procedure. 

ACTS OP BANKRUPTCY. 

1. Conveying, transferring, concealing or removing any part of the debtor's 
property, with intent to hinder, delay or defraud his creditors. 

2- After insolvency, transferring property in order to give one creditor a prefer- 
ence over another. 

3. Suffering, while insolvent, one creditor to obtain a preference through legal 
proceedings. 

4. Making a general assignment for benefit of creditors. 

5. Admitting in writing an inability to pay debts, and a willingness to be ad- 
judged a bankrupt on that ground. 

The petition is to be filed within four months after the commission of the act 
of bankruptcy. 

Proof that the debtor was solvent at the date the proceeding is instituted is a 
good defense to the proceeding. 

WHO MAY BECOME BANKRUPTS. 

(a) Voluntary: Any person who owes debts, except a corporation. 

(b) Involuntary: Any natural person, except a wage earner, or a person engaged 
chiefly in farming or the tillage of the soil, any unincorporated company, and any 
corporation engaged principally in manufacturing, printing, publishing cfr mer- 
cantile pursuits, owing debts to the amount of $1,000 or over. Private bankers, 
but not National or incorporated State banks, may also be adjudged involuntary 
bankrupts. 

EXEMPTIONS. 

The State laws on this subject remain in full force. 

DEBTS NOT AFFECTED BY DISCHARGE. 

Taxes; judgments in actions for frauds and willful and malicious injuries to per- 
sons or property; debts not scheduled, where the creditor had no notice of the 
proceeding; debts created by fraud or misappropriation, while acting as an officer 
or in a fiduciary capacity. 
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DEBTS WHICH MAY BE PROVED. 

Fixed liabilities, evidenced by judgment or in writing; costs in certain cases; 
debts due on open account, or upon contract express or implied. 
Unliquidated claims may be liquidated in such manner as the court shall direct. 

QUALIFICATIONS OP REFEREES. 

These must be competent; holding no other office, State or Federal, other than 
commissioners of deeds, justices, masters in chancery or notaries; not related by 
consacsuinity or affinity, within the third degree as determined by the common 
law, to any of the judges who have, or may have jurisdiction, of bankruptcy pro- 
ceedings in the referee's district. 

NUMBER OF REFEREES. 

As many as may be necessary. 

COMPENSATION OF REFEREES. 

A fee of $10 in each case in which they serve, and one per centum commission 
on dividends. 

APPOINTMENT OF TRUSTEES. 

These are appointed by the creditors. Corporations, anthoiized by charter, 
may act as such. 

COMPENSATION OF TRUSTEES. 

A fee of $5 in each case, and such commissions on dividends as the court may 
allow, not to exceed three per centum on the first $5,000 or less, two per centum 
on the second $5,000 or part thereof, and one per cent, on such sums in excess of 
$10,000. 

BONDS OF TRUSTEES AND REFEREES. 

Referees are required to give such bond as the court may prescribe, not to ex- 
ceed $5,000, with approved sureties. 
The amount of the trustee's bond is fixed by the creditors. 

LAWYERS' FEES. 

The trustee or any creditor may question any payment made by the bankrupt 
to counsel for services to be rendered in the bankruptcy proceeding; and the 
court may require repayment to the trustee of any amount beyond what it may 
deem reasonable compensation to such counsel. 

DEBTS WHICH HAVE PRIORITY. 

(] ) Taxes. (2) Cost of preserving the estate after petition filed. (3) Cost of 
administering the estate, including one reasonable attorney's fee for professional 
services actually rendered to petitioning creditors in involuntary cases, to the bank- 
rupt under certain circumstances prescribed, or to the bankrupt in voluntary 
cases — the same to be allowed by the court. (4) Wages due workmen, clerks or 
servants, earned within three months before the date of the proceeding, no to ex- 
ceed $300 to each claimant. (5) Debts of prior dignity under State laws. 

LIENS. 

Claims required by law to be recorded as to creditors, shall not be held to be 
liens on the estate. Liens given in good faith, which are not a fraud on the bank- 
rupt act, valid according to the State law, are protected. 
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SET-OFFS AND COUNTER CLAIMS. 

Mutual debts or mutual credits between the bankrupt and a creditor, may be 
set-off, the one against the other. But not in favor of a debtor of the bankrupt 
when the set-off (1) is not provable against the estate; (2) or was purchased by 
or transferred to him after the filing of the petition, or within four months prior 
thereto, with a view to such use, and with knowledge of his insolvency, or that he 
had committed an act of bankruptcy. 

TITLE TO PROPERTY. 

Upon adjudication as a bankrupt, title to the following property, or to such 
thereof as belongs to the bankrupt, vests by operation of law in the trustee : ( 1 ) 
Documents relating to his property; (2) interests in patents, copyrights and trade- 
marks; (3) all powers which he might exercise for his own benefit; (4) property 
transferred in fraud of his creditors; (5) property which prior to the filing of the 
petition he could by any means have transferred, or which might have been levied 
on and sold under judicial process against him ; if the bankrupt have an insur- 
ance policy, with a cash surrender value, payable to himself, he may retain the 
benefits thereof by paying to the trustee such surrender value; (6) rights arising 
out of contract, or from the unlawful taking, obtaining or injuring of his property. 

TIME WHEN ACT GOES INTO EFFECT. 

The act is effective from July 1, 1898, except that no petition for voluntary 
bankruptcy may be filed within one month from that date, and no petition for in- 
voluntary bankruptcy within four months from the same time. 

PROCEDURE. 

It is provided that all necessary rules, forms and orders as to procedure shall 
be prescribed by the United States Supreme Court. As that court adjourned be- 
fore the passage of the act, and will not convene before October, it is probable 
that no proceedings can be taken until the court meets and promulgates the neces- 
sary rules and forms. 



QUESTIONS PROPOUNDED TO APPLICANTS FOR LICENSE TO PRACTISE LAW, ON 
THE EXAMINATION HELD JULY 1, 1898, AT WYTHEVILLE, VA. 

1. What is the common law and its sources? What, the statute law and its 
source ? 

2. What is comprehended under the term "real estate?" How is the legal 
title thereto transferred from one person to another? Does "real estate" include 
the following, to-wit : iron, coal, gypsum, marble, standing trees, or any of them, 
and if it includes some but not all of them, state which it does not include? 

3. On January 1, 1896, A unlawfully possessed himself of a piece of land, of 
which B is the true owner. By what proceeding may B recover the possession of 
the land from A? If, however, A had taken possession of the land on July 1, 
1894, how would B have to proceed to recover the land ? 

4. A sells to B a tract of land and puts him in possession of it, but does not 
convey it to him. The contract, stating the purchase and the terms of the sale, 
is reduced to writing and signed by the parties. B having failed to pay for the 
land according to the terms of his purchase, may A in an action of ejectment re- 
cover the land from B. If you are of opinion that A could maintain an action 
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of ejectment in such a case, what is it essential for A to do before bringing the 
action in order that he may maintain it? And would he have to bring the action 
within any prescribed number of years ? 

5. Suppose, however, that although A had not conveyed the land to B, yet B 
paid him in full for it, could A still maintain an action of ejectment against B and 
recover the land? Could B in such case defeat A's action of ejectment, and, if 
bo, how? 

6. A father devised his land to his son, James, but provided that if James 
should die without having had lawful issue of his body, the lands were to go at 
the death of James to the testator's son, John. James died leaving a widow, but 
without having had lawful issue of his body : What kind of an estate did James 
take ? And would his widow be entitled to dower in the land ? 

If James had died intestate leaving issue at his death, would they have taken 
the land at his death, and if so, how would they take it, by descent or by pur- 
chase? 

7. A married woman, having an equitable separate estate in fee in a tract of 
land, with power to dispose of it by will, devised it to her children, and died 
leaving her husband surviving her : Is he entitled to an estate by the curtesy in 
the land? 

8. A wife has a legal separate estate, which she conveys away by her separate 
deed in her lifetime : Is her husband deprived after her death of an estate by the 
curtesy in the land in consequence of her conveyance of it ? 

9. A husband releases to his wife all his marital rights in a tract of land be- 
longing to her. She dies intestate leaving him surviving her, and having had 
issue by him born alive: Is he entitled to an estate by the curtesy in the land ? 

Suppose that he has conveyed his own land in trust for her sole and separate 
use: Would he be entitled to curtesy in that case, in the event of his survival of 
her? 

10. X, a married woman, owns $5,000 of realty acquired from her father in 
1874; $10,000 in stock and bonds, acquired in 1885; and a large number of horses 
and cattle worth $5,000, purchased in 1895. She has contracted debts to the ex- 
tent of $25,000 since her marriage, which took place in 1895. Which of her 
property can be subjected to the payment of her debts, and how must the cred- 
itors proceed? 

11. X, a married woman, infuriated by language spoken about her by Y, meets 
the latter in the street and horsewhips him, administering severe injuries. Y sues 
the husband of X for the wrong: Can he maintain the action under the present 
law in Virginia? 

12. What is a sale, and what a gift, pointing out the differences between a sale 
and a gift, and between a gift inter vivos and a gift causa mortis f 

13. A, owning the bond of B, put it in the hands of an attorney for collection 
and took his receipt for it. The attorney brought suit upon it. A, wishing to 
make a present of the bond to his brother, turned over to him the attorney's re- 
ceipt, instead of delivering to him the bond which was then on file in the suit in 
court: Was this a valid gift of the bond to the brother of A and entitle him to 
recover the money collected upon it by the attorney ? 

14. A sells to B a fine gun for $100 without anything being said as to the title. 
C sees the gun in B's possession and claims that it belongs to him. B refuses to 
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give it up, whereupon C sues him for it, proves that it is his property, and re- 
covers it: Has B any claim back on A in consequence of the recovery of the gun 
from him by C? Does the maxim, caveat emptor, apply to sale of personal prop- 
erty? 

15. A sells to B a race horse for $1,000 cash. B discovers a few days after the 
purchase that the horse in a recent race had been so injured as to disqualify him 
for the race-course but not for ordinary purposes, which injury was not patent but 
was known to A, who concealed it from B when selling the horse to him: What 
are B's remedies against A, and the measure of recovery according to the remedy 
he elects to adopt ? 

16. A, on May 1, 1896, sells to B 1,000 bushels of wheat at $1 per bushel, to be 
delivered at B's mill on July 1st following. Wheat by July 1st has advanced to 
$1.50 per bushel, and A refuses to deliver it to B. What are his remedies ? By 
what action may he enforce them? And what would be the measure of his re- 
covery in the event that he had paid for the wheat in advance; also, if he was 
only to pay on the delivery of the wheat? 

17. A, a dealer in leaf tobacco, shows to B his tobacco hanging in his ware- 
house, and B agrees to buy of him 100,000 pounds at 10 cents per pound, and to 
pay for the same as soon as the tobacco is prized, weighed, and marked by A. 
A prizes the tobacco and sets the hogsheads apart for B, but before he has weighed 
and marked them, his warehouse catches on fire and all the tobacco is consumed: 
Who must bear the loss, A, the seller, or B, the buyer? 

18. What is a will, and how must it be made to be valid in Virginia? Who 
may make a will ? How as to persons under twenty-one years of age and married 
women ? 

19. A, a citizen of Virginia and owning real and personal property both in Vir- 
ginia and in the State of South Carolina, in which latter State al! testaments of 
real and personal property are required by the laws thereof to be attested by three 
witnesses, executes his will according to the laws of Virginia, disposing of all his 
estate, both real and personal; would a will so executed be a valid devise and be- 
quest of his real and personal property in the State of South Carolina, or of either. 
With respect to what laws must the execution of a will in a case of this kind con- 
form, and with regard to what laws is it to be construed as respects both real and 
personal estate? 

20. A has five children named, respectively, John, James, William, Mary, and 
Susan. He gives $1,000 each to John, Mary and Susan, and the residue of his 
estate, all of which is personalty, to James and William, to be equally divided 
between them. James dies in the lifetime of his father without issue. State what 
becomes of his share of the property ? 

21. What is a condition precedent and a condition subsequent? If a devise or 
bequest made upon a condition precedent, whose performance becomes impossible 
by the act of God, will either the devise or bequest take effect ? How, if the 
devise or bequest was made upon a condition subsequent ? 

22. What is the office and effect of a demurrer and when should it be interposed 
to a pleading? What does it admit, and what does it not admit ? 

How many pleas may a defendant plead to a declaration ? And how many 
replications may a plaintiff file to a plea of the defendant ? 

23. A declaration contains several counts, all of which are bad, except one, 
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which is good in form and substance. The defendant demurs generally to the 
declaration. Should the demurrer be sustained or overruled, and why ? 

If all the counts are good except one, and the defendant deems it very necessary 
before going to trial to get rid of the bad count, what is his remedy? 

24. May you bring a single action, and, if so, what action, on the following in- 
strument : 

"One day after date we promise to pay to John Smith the sum of five hundred 
dollars for value received. "Witness our hands and seals this 1st day of July, 1895. 

"Eichabd Jones. 

"James Thomas (Seal)." 
And how otherwise might you sue on this instrument ? 

25. A declaration contains a count to recover damages for a breach of a con- 
tract and also a count to recover damages for a tort. Both counts are good in form 
and substance. Would the declaration be good on demurrer ? Give with your 
answer the reasons for your opinion. 

26. What is a demurrer to the evidence ? Give the proceeding and the princi- 
ples or rules of a demurrer to the evidence. When is it usually resorted to, and 
why? 

27. On the trial of a case the plaintiff offers A as a witness, but the court, at the 
instance of the defendant, excludes the witness on the ground of incompetency. 
The plaintiff, desiring to test the question of incompetency of the witness by an 
appeal to a higher court, how shall he proceed so as to have the ruling of the trial 
court reviewed by the appellate court ? Draw the necessary paper to accomplish 
this, and make it a part of your answer to this question. 

28. A gives his note for $500 in payment of a subscription to stock. When sued 
on the note he offers a special plea setting forth fraud in the procurement of the 
contract and a release from liability on .the note by the company. Is this a good 
plea? 

29. If you were counsel for the plaintiff in an action, and a plea, which you 
thought insufficient at law, were offered, in which two ways could you take ad- 
vantage of the objection, and which of the two would be the better and safer 
practice? 

30. A receives personal injuries in a railway accident and eighteen months 
afterwards employs B, an attorney, to bring suit therefor. B, relying on the 
implied contract of the railroad company to carry A safely, which has thus been 
broken, institutes an action of assumpsit against the company. The railroad com- 
pany pleads the statute of limitations. Ought the plea to be sustained ? 

31. A, an attorney, writes to B, against whom he has brought suit, offering a 
compromise, but telling B that the offer is subject to the approval of his client, C. 
B replies at once, accepting the offer unconditionally. A secures his client's ap- 
proval, but tells B nothing of it. Subsequently, and before notification of C's ap- 
proval, B writes withdrawing his acceptance of the offer. C attempts 'to hold B. 
Can he do so ? 

32. A, a selling agent for a carriage manufacturer, sells a carriage to B, guar- 
anteeing it for ten years. B gives his six months' note in payment, and the car- 
riage is delivered. A had no authority to make the ten-year guarantee, and the 
manufacturer notifies B, after the sale, that he will not be bound by it. B resists 
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the payment of the note on this ground, offering to return the carriage, and suit 
is brought. Can the manufacturer recover? 

33. X walks into a dry goods store and requests Y, a clerk, to show him some 
goods. Y does so, but subsequently orders X from the store, and, on the latter's re- 
fusal to go, assaults him and beats him severely. Y had suddenly conceived the 
idea that X was of a rival establishment and was taking this underhand way of 
securing information. This explains his action. X sues Y's employer. Do you 
think the employer is liable? 

34. A is purchasing agent for Y, a retail dealer, and is accustomed to make 
large purchases for his employer from B, a manufacturer. Y, becoming dissatisfied 
with A, discharges him and publishes notice of this in the daily newspapers. Sub- 
sequently A, as usual, goes to B, makes a large purchase on credit ostensibly for 
Y, and disposes of the goods for his personal benefit. B insists that Y is liable to 
him for the value of the goods. What do you say? 

35. A note for $500, in payment of a subscription to stock in a land company, 
is made payable to "A, Sec'y & Treasurer." The company discounts the note to 
B, and A, in order to effect the transfer, endorses Lt in the terms above used. The 
note is protested for non-payment at maturity, the company is insolvent, and B 
endeavors to hold A individually as endorser. What do you say as to A's lia- 
bility ? 

36. Suppose in the above case, A, on the trial, offers a special plea, setting forth 
the fact that he endorsed the note merely as an officer and agent of the company, 
and hence is not individually bound. A motion is made to exclude the plea: 
Should the -plea be received ? 

37. A, when sued on a bond, of which the condition is to pay a certain sum of 
money in a given event, put in a plea of "conditions performed." At the trial 
the evidence introduced by A is confined to showing that the event which obli- 
gates him to pay has not happened: Is this admissible evidence under the allega- 
tions of the plea ? 

38. A client brings you the following instrument to sue on: 

" Know all men that I, A. B., am held and firmly bound unto C. D. in the sum 
of $500. Witness my hand this the 10th day of June, 1898. 

"The condition of the obligation is such, &c. A. B. (Seal)." 

What is the proper form of action to be brought ? 

39. A owns Blackacre, which is mortgaged for its full value to X. The mort- 
gage is not recorded. A sells to B, who has actual notice of X's mortgage. B 
sells to C, who pays full value and has no notice of X's lien. C transfers Black- 
acre to D, who knows all about the mortgage to X. Can B claim against X ? 

40. A leaves goods with B, a warehouseman, and the latter agrees to keep the 
property insured for A. A, however, not relying on B, takes out insurance on 
the goods himself. B fails to keep his agreement to insure. The property is 
burned under such circumstances as to relieve B from any common law liability 
for its loss. A, not caring to go against B on the latter's contract, collects his in- 
surance. The insurance company claims that it is subrogated to the benefit of 
A' s contract with B. What do you say ? 

41. A as principal and B as his surety owe a debt by bond to C. C sues and gets 
judgment against both A and B for the debt, which judgment is a lien on the land 
of A, but sues out execution on his judgment and levies it on the goods and chat- 
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tels of B, who thereupon pays it: Can, B, in order to reimburse himself, avail 
himself of the lien of C's judgment on the land of A? If so, how may he do 
so, and upon what principle ? 

42. A and B are equal partners. B owes C an individual debt, but he has no 
individual estate out of which it can be made. Can C subject the interest of B 
in the partnership, and if so, how shall he proceed? And what is B's interest in 
the partnership which may be subjected to the payment of C 's debt, and how is 
it to be ascertained ? 

43. A flies his bill in equity asking for a decree against B on certain notes, and 
alleging various grounds for equity jurisdiction. These grounds are not sustained 
by the evidence, but the court, not noticing this objection, enters the decree asked 
for. Subsequently B asks for an injunction to restrain the enforcement of the de- 
cree, alleging that the case was one for the cognizance of a law court only and 
that, therefore, a court of equity had no jurisdiction of it and its decree is in- 
valid ? Is he entitled to his injunction ? 

44. X and Y are respectively principal and surety in a bond for $1,000 to C. 
C also holds a mortgage against X securing the same debt. X fails to pay, and C 
sues Y and recovers the f 1,000, whereupon he releases the mortgage given by X 
and marks it satisfied on the record. Has Y any rights? Suppose the land mort- 
gaged has, after the mark of satisfaction, been sold to a bona fide purchaser for 
value, and then Y comes in with his complaint? 

45. D is a part owner of a city lot subject to a lien for delinquent taxes. D 
wishes to sell and finds a purchaser, E, but the latter refuses to take the property 
until the lien for taxes is removed. The lot is of small value and the delinquent 
taxes considerable. D cannot get the other part owners to agree to pay their 
ratable portions. The city council refuses him relief. Do you think he can get 
redress, and, if so, what? 

46. A, a railway engineer, is temporarily out of employment, but has hopes of 
soon securing a position. He owes a large bill to B, a merchant, and executes to 
him an assignment of any wages he may subsequently earn, until the bill is paid. 
He is employed later, and C, another creditor, having secured judgment, gar- 
nishees the railway company, on account of wages owed to A. B claims a prior 
assignment of such wages. How are the rights as between B and C? 

47. A, a capitalist, subscribes largely to the stock of a newly formed corpora- 
tion. The agent soliciting his subscription tells him that the company has secured 
a rich and well known gold mine and will begin to develop it at once. This is 
not true, and A so discovers very soon. He attends a meeting of the stockholders, 
however, and otherwise participates in the affairs of the corporation. Then, after 
several months, he wishes to rescind his contract of subscription. Can he do so ? 

Suppose in the above case the agent tells A that the company is going to secure 
very large coal fields, that great forces of men will be employed, and that an im- 
mense yield and great profits may be expected. On learning the untruth of this, 
A acts with the greatest promptness in seeking to rescind his contract of subscrip- 
tion. Can he now do so ? 

48. A takes several shares of stock in a corporation in 1885, paying a small 
amount thereon in cash. No calls are afterwards made until 1895, when the cor- 
poration is in the hands of a receiver, and the court makes an assessment of 20 



276 VIRGINIA LAW REGISTER. [August, 

per cent, on all unpaid subscriptions. A pleads the statute of limitations. Is this 
plea good ? 

49. A purchases a ticket and takes his seat in a railway train to ride to a dis- 
tant city. B, the conductor, comes along, insists that A is using a bogus ticket, 
and violently ejects him from the train, leaving him at an unfrequented portion 
of the road and some miles from a station. The proceeding is wholly unjust. A 
sues the company. What do you think should be the measure of his damages ? 

50. A street car company advertises a balloon ascension to take place on prop- 
erty under its control, hoping thus to increase the travel on its line. The com- 
pany has no control over the balloonist or his apparatus. As the balloon is re- 
leased, certain poles used in steadying it are let loose together, one of which falls 
upon A, a spectator, and kills him. Can A's administrator recover damages of 
the street car company ? 

51. A boy is stealing a ride on a railway train, and, while sitting upon the steps 
of a car, is kicked off by a brakeman and seriously injured. There is a rule of 
the company forbidding such riding. A sues the railway company. Can he re- 
cover ? 

52. Tell briefly how you must proceed in order to procure a court charter of 
incorporation in Virginia, and outline the essentials of the charter. 

53. Y is locked up in a city jail for several days, as the penalty for intoxica- 
tion on the streets. It is bitterly cold, and owing to poor accommodations, Y is 
so severely frost-bitten, that his hand has to be amputated. Y sues the city for 
damages. Is the action maintainable ? 

54. State the physical requisites of a promissory note negotiable under the law 
merchant, and a form of such. 

55. " Wytheville, Va., June 10, 1898. 
"$200. 

"Sixty days after date pay to Joseph Jones, or order, two hundred dollars, and 
charge the same to my account. "Solomon Simons. 

"Joseph Jones. 

"Pay Anthony Ames. 
" William Williams. 
"To Henry Hopkins. "Anthony Ames." 

John Smith is now the holder of this instrument. Hopkins not paying at ma- 
turity, Smith sues Simons. The latter defends that Ames has stolen the instru- 
ment from Williams, made it payable to himself and forged the signature of 
Williams, and then transferred it to Smith. This is true. Can Smith recover 
on the instrument? 

56. Take the above instrument, and, apart from any question of defenses, state 
in detail what steps are necessary on the part of Smith to hold all parties bound 
on the paper ? 

57. A comes to you as attorney, and asks you to bring suit against B for $500. 
The amount, he tells you, was represented by a note, but this has been lost. The 
note was endorsed in blank. How must you proceed against the maker, B ? Sup- 
pose the note was not endorsed in blank, must you proceed in the same way 
against the maker, B? 

Pledge : I hereby certify that I have neither received nor given aid or assistance in 
any manner during this examination. 



